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ENVIRONMENTAL PROTECTION AMENDMENT BILL 2020 
Committee 

Resumed from an earlier stage of the sitting. The Deputy Chair of Committees (Hon Robin Chapple) in the chair; 
Hon Stephen Dawson (Minister for Environment) in charge of the bill. 

Clause 28: Sections 45 to 45C replaced — 
Committee was interrupted after the amendment moved by Hon Dr Steve Thomas had been partly considered. 
Hon Dr STEVE THOMAS: I just have to do a quick rearrangement after I was so rudely interrupted by question 
time. This is an important amendment that I have moved and I will explain why in a minute. I will have to take 
members through this as it is slightly complex, as the Environmental Protection Act itself tends to be a slightly 
complex piece of legislation. I know that not everybody is such a great fan of it as myself, the minister and 
Hon Tjorn Sibma, who are passionate environmental geeks, as it were. 
Hon Donna Faragher: And me. 
Hon Dr STEVE THOMAS: And as a former Minister for the Environment, Hon Donna Faragher, and  
Hon Robin Chapple as well. This has been a very good debate to date.  
This amendment that I am proposing and that I am very serious about deals with the issue of offsets, which is 
a plague on many development proposals. At the moment, a development proposal requires some clearing of 
land, the government can demand—particularly as a recommendation of the Environmental Protection Authority 
but ultimately it is the minister’s decision—that there is an offset; for example, if a developer clears half a hectare 
of trees, originally they were asked to replace it with a hectare of trees. Over time, what has happened is what 
I like to call bracket creep. Now if a developer clears a hectare of trees for development, they are likely to be asked 
for four or five hectares of trees. The multiplier effect is generally somewhere between 4:1 and 6:1. I have to say 
that it drives developers mad because they are generally asked to provide like for like, which is not always the 
easiest thing to do. 
What often happens as part of this process, and I will come back to this in further amendments down the track, is that 
a developer has to go out to look for a slightly bigger piece of land to replace the land they have a clearing application 
for and it is very rarely a piece of land that is attached to a reserve or some such on which a developer could 
co-manage. Therefore, we end up with bits of land in little pockets around Western Australia that are environmental 
offsets and that are unmanaged and ultimately end up as a great haven for rabbits, bracken fern and cotton bush. This 
issue drives people absolutely spare.  
There are a couple of ways we can look at this. We could try to restrict the “like for like”—for example, half a hectare 
is replaced with half a hectare. But I propose to use the act to find a better outcome and will speak to various parts of 
the act to demonstrate why this amendment makes a difference. The amendment will amend proposed section 45A 
of the bill. It states — 

(1)(b) at the proponent’s expense, take environmental protection, abatement or restoration measures 
on the subject land, or on other land, in order to directly or indirectly offset the impacts of the 
implementation of the proposal on the environment; 

This clause allows the EPA to set offset requirements in place and it is the empowering clause. As I say, we could 
change this in various ways, but we have taken a section from the act itself.  

For those of us who were debating what year the act came in, this is the Environmental Protection Act 1986. Section 3A 
of the Environmental Protection Act has definitions of environmental harm. Section 3A states — 

(2) In this Act — 

environmental harm means direct or indirect — 

(a) harm to the environment involving removal or destruction of, or damage to — 
(i)  native vegetation; or 

(ii) the habitat of native vegetation or indigenous aquatic or terrestrial animals; 

or 
(b) alteration of the environment to its detriment or degradation or potential detriment or 

degradation; or 

(c) alteration of the environment to the detriment or potential detriment of an environmental 
value; or 

(d) alteration of the environment of a prescribed kind; 
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The act has a couple more definitions, but that was the definition of “environmental harm”. It continues — 

material environmental harm means environmental harm that — 

(a)  is neither trivial nor negligible; or 
(b) results in actual or potential loss, property damage or damage costs of an amount, or amounts 

in aggregate, exceeding the threshold amount; 

Serious environmental harm is the third category. It continues — 
serious environmental harm means environmental harm that — 

(a) is irreversible, of a high impact or on a wide scale; or 

(b) is significant or in an area of high conservation value or special significance; or 
(c) results in actual or potential loss, property damage or damage costs of an amount, or amounts 

in aggregate, exceeding 5 times the threshold amount.  

We have changed the threshold amount today already, and I think that is a reasonable outcome; that is good. There 
are three levels of the definition of “environmental harm”. There is the base level of environmental harm and then 
there is “material environmental harm”, which is harm that is neither trivial nor negligible. If environmental harm 
is not material environmental harm or serious environmental harm and can result in actual or potential loss, the 
difference is that it is neither trivial nor negligible. Even under material environmental harm, not only can actual 
loss be demonstrated, but it even captures potential loss down the track. “Environmental harm” is defined in the act 
as either trivial or negligible. My argument in support of this amendment is that if by definition in the act we are 
dealing with trivial or negligible environmental harm, that should be assessed. A development application should 
be assessed to see whether it is reasonably negligible or trivial harm. However, at that point, the capacity for the 
government, through the EPA approval system, to apply an offset for negligible and trivial harm would be a misuse 
of what was originally intended under this act. This legislation is designed to repair damage if damage is required 
to allow development to go ahead. If thousands of jobs will be created as a result of clearing, the clearing should 
be reasonably offset. I think that is a reasonable argument but any significant clearing is obviously neither trivial 
nor negligible. We are talking particularly about clearing here. It is very hard to create an offset in something that 
does not involve clearing. How do we offset chemical intrusions into a waterway? That would be a pretty nonsensical 
component; it cannot be offset. It can be reduced or we could try to manage it or eliminate it, but it would be pretty 
hard to offset. Clearing is the obvious example. This is an issue, particularly around clearing, because under this 
act, offsets that are trivial and negligible can be required to be presented. The EPA will say that three trees have 
been knocked down and the clearing of three trees might create a significant offset. It might mean buying a hectare 
of land somewhere. 
The DEPUTY CHAIR: Hon Dr Steve Thomas. 

Hon Dr STEVE THOMAS: That hectare of land would probably be in an isolated location. If a significant amount 
of land were being cleared, that would be perfectly reasonable. I would prefer to see the offset system changed. 
I think the minister and I have discussed this before. To some degree, he minister is working along this path of 
using the offset system more strategically, and I will support him if he is. I am very keen to see offsets used to generate 
genuine environmental good, rather than simply like-for-like or particularly like-for-four-times-like in an isolated 
location that is generally unmanaged. There is a much better way to handle the offset system by delivering genuine 
environmental outcomes for the community rather than simply going through the bureaucratic process we often find 
ourselves in today. 

The amendment I have moved is for the production of offsets under proposed section 45A(1)(b), which states that 
the proponent of the assessed proposal can be required to develop offsets at the proponent’s expense. I am proposing 
that they would be forced to produce offsets for material environmental harm and serious environmental harm. 
I will repeat what that is: material harm that is neither trivial nor negligible or results in actual or potential loss, 
property damage or damage exceeding the threshold amount, which members have already agreed with, and is not 
obviously serious environmental harm, which is irreversible and quite significant. It makes sense to me that we put 
in place an offset for a system. 
Progress reported and leave granted to sit again, pursuant to standing orders. 
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